« PHAP LUAT
* VE XUAT NHAP KHAU

+ Giang vien: ThS Nguyen Tien Hoang
« Trobng Bo mon Nghiep vu
« Trédng NH Ngoai thédng — Co s 11

2/2/2012

NOI DUNG

- CHOONG 1. TONG QUAN VE PHAP LUAT TRONG
KINH DOANH XUAT NHAP KHAU

- CHOONG 2. MOT SO VAN NE PHAP LY VE HOP
NONG MUA BAN HANG HOA QUOC TE

- CHOONG 3. MOT SO VAN NE PHAP LY VE HOP
NONG CHUYEN CHO HANG HOA XNK BANG
NOONG BIEN

- CHOONG 4. GIAI QUYET TRANH CHAP TRONG
KINH DOANH XUAT NHAP KHAU

GV: ThS. Nguyén Tién Hoang 2

MW CHOONG 1. TONG QUAN VE PHAP LUAT
¥ TRONG KINH DOANH XUAT NHAP KHAU

Tai lieu tham khao:

1. GS, TS Nguyen Thi M6 (2009), Giao trinh Phap luat trong hoat
fiong KTNN, NXB Thong tin & Truyen thong, Ha Noi;

2. GS, TS Nguyen Thy M6 (2008), Giao trinh Phap ly fiai cdong,
NXB Giao duc, Ha Noi (Chéong 4); .

3. TS NolVan Nai (2006), T6 phap quoc te Viet Nam, NXB NHQG
Tp.HCM;

4. Luat Tho6ng mai Viet Nam 2005;

5. Cong 6d6c Vien 1980 cua Lien hdp quoc ve mua ban quoc te
hang hoa.
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B [|. KHAI NIEM CHUNG VE PHAP LUAT
¥ TRONG KINH DOANH XUAT NHAP KHAU

1. Nonh nghéa: la tap hop, he thong cac quy pham phap
luat fiieu chaznh nhéing moi quan he xa hoi phat sinh
t6rhoac lien quan fien hoat fiong XNK.

2. Nac fiiem:

2.1 Veipham vi fiieu chznh:

- Hoat fiong XNK fia dang va phéc tap, fioi hoi phai
cocac quy pham phap luat t66ng 6ng fie flieu chznh;

- Coinhieu chu the khac nhau tham gia vao hoat fiong
XNK;

- HN lacong cu phap ly quan trong fie théc hien hoait
fliong XNK.
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B [|. KHAI NIEM CHUNG VE PHAP LUAT
¥ TRONG KINH DOANH XUAT NHAP KHAU

2.2 Vei chu the:

- Chu the tham gia hoat fiong XNK rat fia dang, voa
co fiac fliem chung vda co fiac fiiem rieng;

- Khi tham gia vao hoat fiong XNK, chu thei chou s6i
tac fiong cua TPQT & LQG;

- Luat phap cua hau het cac nd6c fieu co quy fiinh ve!
thddng nhan va cac cong ty TM vdi t6 cach la chul
the tham gia vao hoat fiong XNK.
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B [|. KHAI NIEM CHUNG VE PHAP LUAT
74 TRONG KINH DOANH XUAT NHAP KHAU

2.3 Ve nguon luat:

- NOQT fieu chenh hoat fiong XNK;

- Luat quoc gia (VB luat va dodi luat);
- TQTMQT;

- Hép fiong mau.
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1. NHONG NGUYEN TAC CcO BAN CUA
PHAP LUAT TRONG KINH DOANH XNK

1. Nhding nguyen tac phap ly quoc te do TPQT quy fiinh:

- Thdoa nhan, ton trong so' ton tai va hieu léc cua he! thong
PLQT ben canh he thong PLQG;

- Thoa nhan, ton trong the chei chinh tri, cac trat td kinh te,
cd chei fiieu hanh va quan ly kinh te, cac hinh théc s6' héu
do phap luat moi né6c quy fionh;

- Binh fiang vel mat phap ly, canh tranh hdp phap va cong
bang gida cac chu the (trong va ngoai nédc) khi tham gia
vao hoat fiong XNK.

2. Nhéng nguyen tac do PLQG quy fionh: khong hoan toan
giong nhau va fiddic neu cul thel trong cac choodng tiep theo.
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CHOONG 2. MOT SO VAN NE PHAP LY.
VE HN MUA BAN HANG HOA QUOC TE

Tai lieu tham khao:

- GS, TS Nguyen Thi Md (2009), Giao trinh Phap
luat trong hoat fiong KTNN, NXB Thong tin &
Truyen thong, Ha Noi.

- Luat thobng maii Viet Nam 2005.

- Ngho fionh so 12/2006/NN-CP.

- Cong 66c Vien 1980 cua Lien hdp quoc ve mua
ban quoc te hang hoa.

- Incoterms 2010 va hé6ng dan s6 duing.
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I. KHAI QUAT CHUNG VE HNMBHHQT

1. Khai niem: B B

- Ten goi: con fi6dc goi la HN XNK, HNMBHH vai thédng
nhan ndéc ngoai, 1—|NMBNT,...

- Nonh nghta: la HNMB co yeu to quoc te, theo fio mot ben
la NB co nghta vu chuyen vao quyen s6 héu cho ben kia,
la NM, mot tai san nhat fionh goi la hang hoa — fioi t6dng
cua HN, con NM col nghta vu nhan hang va tra. mot so tien
ngang bang tro gia cua hang.

2. Nac fiiem: 5 5

2.1 Nac fiiem cua HNMB thong théong: HNMBHHQT co fiay
fiu cac flac fliem cua mot HNMB thong thédng: chu the,
noi dung, phap ly.
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I. KHAI QUAT CHUNG VE HNMBHHQT

2.2 Co yeu to quoc te: tao ra nhong fiiem khac biet cua
HNMBHHQT so vdi cac HNMB thong thédng.

- Chulthe cua HN: 3
+ Quan fAiem 1: chu the cua HN la cac ben co quoc tich
khac nhau (LTM 1997, Nieu kien chung giao hang SEV
cua cac nodc XHCN). B
+ Quan fiem 2: chu the cua HN la cac ben coi tru' s6 TM
fiat tai cac ndéc khac nhau, neu cac ben khong co trui s6
TM thi sel dola vao ndi ¢d tru (Cong 66c Lahaye 1964 ve:
MBQT nhding fiong san hdu hinh, Cong 66¢ Vien 1980 cua
Lien hop quoc ve MBQTHH).
Noi vai thdc tien TMQT hien nay, quan fiiem 2 la phu hdp
hon.
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I. KHAI QUAT CHUNG VE HNMBHHQT

- Noi t6dng cua HN: co the fiédc di chuyen qua bien
gidi cua mot nddc.

- Nong tien thanh toan trong HN: co the la ngoai te
fioi v&i mot trong hai ben.

- Nguon luat fiieu chenh HRN: rat fia dang va phéc
tap.

- CO quan giai quyet tranh chap: fia dang va phoc
tap (toa an, trong tai).
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1. NGUON LUAT NIEU CHENH HNMBHHQT

1. Cac NOQT ve TM

1.1 Nonh nghéa: la nhéing van kien phap ly quoc te do cac chu
the cua luat quoc tel tham gia ky ket nham fiieu chenh cac
quan he TM phat sinh gida cac chu thefio.

1.2 Nieu kien fie NOQT trol thanh nguon luat fiieu chanh
HNMBHHQT:

- Phai fiddc ky ket tren c6 so binh fiang va td' nguyen gida
cac ben;

- Khong fiodc trai vOi nhdng nguyen tac cd ban cua luat
phap quoc te;

- Phai co noi dung troc tiep lien_quan fien quan he TM phat
sinh gida cac chuthe ky ket HN.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

1.3 Phan loai cac NOQT ve TM:

Dda vao noi dung cua cac NOQT ve TM, co 2 loali:

- Cac NOQT che fie ra cac nguyen tac phap ly chung
la ¢ s6 cho hoat fiong ngoai thodng;

- Cac NOQT troc tiep fiieu chanh cac van fie lien
quan fien quyen han, nghta vu va trach nhiem cua
cac ben trong viec ky ket va thdc hien
HNMBHHQT
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1. NGUON LUAT NIEU CHENH HNMBHHQT

1.4 Cac trédng hop ap dung NOQT ve TM:

- Khi cac quoc gia co tham gia ky ket hoac thda
nhan NOQT. Trong trédng hop nay, NOQT co gia
tro bat buoc fioi voi cac HNMBHHQT co lien quan.

- Khi trong HNMBHHQT cac_ben fia thoa thuan,
thong nhat va ghi ro vao HN la ap dung NOQT
lam nguon luat Rieu chznh.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

1.5 Cach ap duing cac NOQT ve TM:

- Tim hieu tinh chat phap ly cua cac quy pham phap luat trong
NOQT: quy pham co tinh chat menh lenh, quy pham co tinh
chat tuy y.

- Troong hop NOQT fisdc ap dung cho HN co quy fiinh khac
vdi phap luat Viet Nam:

+ Neu Viet Nam fia tham gia ky ket hoac phe chuan NOQT:
khong ap duing nhéng quy fitnh nao khac voi phap luat Viet
Nam neu co bao I6u, phai ap dung neu khong co bao I6u;

+ Neu Viet Nam khong tham gia ky: ket va choa phe chuan:
phai ap dung.

- Phai déa vao noi dung cua NOQT (tac fiong tréc tiep hay
gian tiep t6i HN) fie ap dung phuhdp.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

2. Luat quoc gia: la luat n66c ngoai fioi vOi it nhat la
mot trong hai ben.

2.1 Cac trdéng~h6\p ap dung:

- Khi trong HN cac ben ky ket colquy fiinh;

- Cac ben thoa thuan ldia chon luat ap dung sau khi
HNMBHHQT fial fiodic ky ket;

- Khi cac NOQT hdu quan col quy fitnh;

- Thoa thuan mac nhien hay thoa thuan bang hanh vi;

- Khi toa an hoac trong tai cg tham quyen giai quyet
cac tranh chap phat sinh t6/ HN fiééc quyen 16a chon.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

2.2 Cach ap dung:

- Neu hei thong luat cua nd6c fiddc chon co cac luat
chuyen nganh fieu chenh HNMBHHQT thi ap
dung luat fo;

- Neu he thong luat cua ngdc fiddc chon khong co
luat chuyen nganh ve HNMBHHQT thi ap dung
luat lien quan trdc tiep ien HNMBHHQT;

- Neu he thong luat cua nd6c fiddc chon khong co 2
trédng hép neu tren thi ap dung cac nguyen ly
chung ve HN trong BLDS.

GV: ThS. Nguyén Tién Hoang 17

1. NGUON LUAT NIEU CHENH HNMBHHQT

3. Tap quan TM quoc te

3.1 Nénh nghta: la nhéng thoi quen ve hanh vi va cach x& so
fiédc hinh thanh mot cach tdi nhien trong TMQT nhong
fiodc thda nhan nho cac quy pham phap luat.
Thoi quen TM fiddc cong nhan va trd thanh TQTMQT khi
thoa man 3 yeu cau sau:

- La thoi quen pho bien, Aiddc nhieu nédc ap dung va ap
dung thodng xuyen;

- V}? tong van fie va & téng fita phoodng, fio la thoi quen duy
nhat;

- La thoi quen co noi dung ro rang ma col the dda vao fiol fie
xac fionh quyen va nghéa vui fioi voi nhau.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

3.2 Phan loai:
- Dd&a vao noi dung cua tap quan, co 2 loai:
+ Cac TQTMQT mang tinh chat nguyen tac;
+ Cac TQTMQT mang tinh chat cu the.
- Dda vao pham vi ap duing cua tap quan, co 2 loai:
+ Cac TQTMQT chung;
+ Cac TQTM khu vdc (hay fita ph6ong).
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1. NGUON LUAT NIEU CHENH HNMBHHQT

3.3 Cac trodng hdp ap dung:

- Khi cac NOQT héu quan co quy fiinh, trong trédng
hdp nay TQTMQT fiddng nhien fiddc ap dung;

- Khi HNMBHHQT #iédc cac ben ky ket co quy
fionh;

- Khi HN, LQG do cac ben thoa thuan I8a chon va
cac NOQT co lien quan khong co qu¥ fitcnh hoac co
nhdng khong fiay fiu ve van fie tranh chap va can
fi6oc Aieu chznh.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

3.4 Cach ap dung:

- Trong HN phai ghi ro la ap dung tap quan nao.

- Noi vdi Incoterms:
+ Incoterms khong coigia trd bat buoc;
+ Cac ban Incoterms cung song song ton tai va ban sau
khong phu nhan nai dung cua cac ban tré6c;
+ Cac ben hoan toan co the! thoa thuan vOi nhau fiel
thay fioi mot so noi dung cu the trong cac fiieu kien;
+ Incoterms giai quyet 04 van fie: thdi fiiem di chuyen
rui ro, ben co nghéa vui lam thu tuc thong quan, ben col
nghta vu mua bao hiem, ben co nghéa vui thue! tau.
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1. NGUON LUAT NIEU CHENH HNMBHHQT

- Ve mat gia tro phap ly, cac TQTMQT chz bo sung
cho HN 0 nhdng phan HN chda quy fionh va khong
co gia trd cao hén nhding gi HN fia quy fionh.

- Khi ap dung cac TQTMQT phai ket hop vdi cac
nguon luat khac, khong nen ap dung tap quan mot
cachrieng le.
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I1l. KY KET HKMBHHQT

1. Nieu kien hieu 16 cua HN

1.1 Chu the cua HN phai hdp phap:

- tBet? ndoc ngoai: dda vao luat cua n66¢c ma ho' mang quoc
ach.

- Ben Viet Nam: doa vao luat Viet Nam.

- Chuy:
+ Cac DN fidoc t6 do XNK theo kha nang ma khong phai
co giay phep XNK, tré nhéing mat hang thuoc danh muc
cam XNK hoac XNK coifiieu kien.
+ Neu chu the cua HNMBHHQT la phap nhan thi ngéi co
thham quyen Ky ket la ngddi fiai dien hdp phap cua phap
nhan fio.
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I1l. KY KET HKMBHHQT

1.2 Hinh théc cua HN phai hép phap:

- Theo quy fitnh cua Viet Nam: Nieu 27, Khoan 2, LTM
2005.

- Luat cac nédc TBCN va Co:r_u}]1 66c Vien 1980: HUMB
co the fiddc giao ket dodi moi hinh théc (van ban va phi
van ban).

1.3 Noi dung cua HRN phai hdp phap:

- HN phai co fiu cac fiieu khoan chu yeu;

- Tﬁt cal cac fileu khoan fida vao trong HN fieu phai hop
phap.

1.4 Noi t66ng hop fiong phai hdp phap: hang hoa khong
thuoc danh muc cam XNK, tam ngéng XNK.
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I1l. KY KET HKMBHHQT

2. Thu tuc ky ket HN

2.1 Tham quyen ky ket:

- Noi v6i ca nhan, DNTN: ca nhan, chu DN.

- Noi vdi phap nhan: ngééi fiaii dien theo quy fionh cua phap
luat hoac ngodi fiddc uy quyen.

2.2 Trinh toiky ket:

2.2.1 Phoong thoc troc tiep: laicach thdc ky ket ma theo fio cag
ben tréc tiep gap nhau, fiam phan va cung ky vao mot HN
bang van ban.

2.2.2 Phobng thoc gian tiep (qua tho td, fiien tin,...): la cach thdc
Ky ket ma theo fio cac ben gdi cho nhau tai lieu giao dich
(telex, fax, fiien bao,..) chda fibng noi dung cua cong viec
giao dich.
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I1l. KY KET HKMBHHQT

Phédng thdc ky ket gian tiep co 02 giai fioan:

- Giai fioan chao hang (fie nght giao ket HN):
+ Nonh nghta: Nieu 390, Khoan 1, BLDS 2005.
+ Col 02 loai chao hang: chao hang t8/ do & chao hang co fionh (phai
col fiu cac fAlieu kien hieu léc: Aieu khoan chul yeu theo quy fionh, thoi
han hieu 18c, ivdc gdii tdi ngddi fivdc chao va ngdoi chao hang khoing
huy hay thu hoi fion chao).

- Giai fioan chap nhan chao hang (chap nhan fie ngho giao ket HN):
+ Nonh nghta: Nieu 396, BLDS 2005.
+ Nieu kien hieu 16 cua chap nhan chao hang: ngédi fid6c chao
hang phai chap nhan vol fiieu kien nhdng noi dung c6 ban cua fibn
chao (Nieu 19, Cong 86c Vien 1980), hanh vi chap nhan phai fidoc
théc hien trong thoi han quy fionh, chap nhan phai fé6c gdi toi ngddi
chao va ngddi Adoc chao hang khong rut lai chap nhan fio.
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I1l. KY KET HKMBHHQT

3. Cac van fie ﬁhap ly khi quy fionh va thdic hien
mot so fiieu khoan trong HN

3.1 Ten va fida che cac ben: co fay fiu gia trd phap ly
do cb quan co tham qluye;n xac nhan va fAodc ghi
trong giay phep thanh lap hoac GCNNKKD.

3.2 Ten hang: phai fiam bao sé thong nhat gida cac
chdng to, tai lieu khac nhau (chao hang, chap nhan
chao hang, B/L,..) vi mot mat hang co the co rat
nhieu ten goi khac nhau.
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I1l. KY KET HKMBHHQT

3.3 S0 166ing hang hoa:
- Tyle mientro;

- Dung sai;

- Nén vi tinh so 166ng.

3.4 Pham chat hang hoa

3.4.1 Cach xac fionh chat 166ng hang hoa:

- Dda vao mau hang;

- Dda vao tieu chuan hoac pham cap hang hoa;

- Dda vao tai lieu ky thuat;

- Dda vao ham 166ng cac chat chu yeu trong hang hoa.

GV: ThS. Nguyén Tién Hoang 28

II. KY KET HNMBHHQT

3.4.2 Kiem tra pham chat cua hang hoa va GCNKTPC
3.4.2.1 Kiem tra pham chat cua hang hoa

- Kiem tra/giam fionh pham chat co bat buoc khong?
- Cob quan kiem tra/giam fionh pham chat?

- Thai gian, fita fliem kiem tra/giam fionh pham chat?
- Phddng phap, tieu chuan kiem tra/giam fionh?
3.4.2.2 Gia tro cua GCNKTPC

- Cogia tro rang buoc tuyet fioi.

- Co tinh quyet fionh (cuoi cung, chung tham).

- Khong coitinh quyet fionh.
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I1l. KY KET HKMBHHQT

3.5 Gia ca va phoong théc thanh toan:

- Quy fitnh fiieu khoan bao I6u ve gia ca trong HN.

- Nong tien tinh gia: fiong tien thanh toan va fiong tien
tinh gia co the trung nhau hoac khong trung nhau.

- Phobng phap tinh gia:
+ Gia co fionh: ap dung cho cac HN co thdi han ngan.
+ Gia di fiong: ap dung cho cac HN dai han.

- Nieu kien giam gia.

- Nieu kien ¢c6 sd cua gia: FOB, FCA, CIF, CIP,..

- Phobng théc thanh toan: L/C, nhé thu, T/T, M/T, ghi so,..
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I1l. KY KET HKMBHHQT

3.6 Thdi han, fita fiiem giao hang

3.6.1 Thdi han:

- La mot ngay cu the hoac mot khoang thdi gian nhat fiinh
theo thang, quy, nam.

- S0/ l16a chon cua ngdbi ban va ngédi mua.

3.6.2 Noa fiiem:

- Can quy fionh fida fiiem cu the trong HN.

- Neu khong thoa thuan ve: fita fiiem giao hang thi doa vao
luat ap dung cho HN: Nieu 35, LTM 2005.
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IV. CHAP HANH HNMBHHQT

1. Nguyen tac chap hanh:

- Chap hanh hien théc;

- Chap hanh fiung, fiay fiu moi cam ket;

- Chap hanh tren tinh than hdp tac va ton trong I8i ich cua nhau.
2. Trach nhiem do vi pham HK:

2.1 Cac can cd cau thanh trach nhiem:

- Co hanh vi vi pham HN cua thu trai;

- Cothiet hai ve! tai san cua trai chu;

- Co moi quan he nhan qua gida hanh vi vi pham HKN cua thu trai
VvOi thiet halii ma trai chu phai ganh chou;

- Colldi cua thu trai.
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IV. CHAP HANH HNMBHHQT

2.2 Cac can c6 mien trach cua thu trai:
- Loi cua trai chu.
- Loi cua ngd6i thd ba ma ngddi thd ba Aiddc mien trach.
- Gap trodng hdp bat ngo.
- Gap bat kha khang.
+ Phan biet gi6a tr6dng hdp bat ngdi va bat kha khang.
+ Nieu kien fie cong nhan la bat kha khang.
+ Nieu kien fiel thu trai fidc mien trach khi gap bat
kha khang.
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IV. CHAP HANH HNMBHHQT

2.3 Che fio trach nhiem do vi pham HN:
- Che tai phat: Nieu 300, LTM 2005.

+ Nieu kien ap duing: khong phu thuoc vao viec col
thiet haii thdc te xay ra hay khong.
+ Phan loai: phat boi 66¢ & phat vi 66¢ (phat va).

- %\gstai boi thédng thiet hai: Nieu 302, Khoan 1, LTM

+ Nieu kien thoc hien: co fiu cac can c6 cau thanh
trach nhiem.

+ Nguyen tac boi thééng: Nieu 302, Khoan 2, LTM
2005.
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IV. CHAP HANH HNMBHHQT

- Che tai thdc hien thdc s (buoc thdc hien fung
nghéa vu HN): Nieu 297, Khoan 1, LTM 2005.

- Che tai tam ngéng théc hien hop fiong: Nieu 308,
LTM 2005.
Hau qua phap ly: Nieu 309, LTM 2005.

- Che tai fiinh che thoic hien HN: Nieu 310, LTM
2005.
Hau qua phap ly: Nieu 311, LTM 2005.
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IV. CHAP HANH HNMBHHQT

- Che tai huy HN: la che tai nang nhat va thééng fiodc ap
dung khi khong the: thdc hien cac che tai khac.
+hHuy bo HN bao gom huy bo toan bo va huy bo mot
phan.
+ Cac tr6ong hop ap dung: Nieu 312, LTM 2005
+ Hau qua cua viec huy HN: cham dot quan he HN gida
cac ben va cac ben fiddc giai thoat khoi nghéa vul cua HN;
mot ben col quyen fioi lai nhdng phan fia thdc hien trong
trédng hop fia thdc hien mot ﬁhan HN; ben vi pham dan
fien huy HN phai bo phat va phai boi thdng thiet hai neu
co loii.

- Lou y khai niem *“vi pham c6 ban nghia vu HN”: Nieu 25,
Cong 66c Vien 1980; Nieu 3, khoan 13 LTM 2005.
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CHOONG 3. MOT SO VAN NE PHAP LY.
VE HN CHUYEN CHO HANG HOA XNK
BANG NOONG BIEN

Tai lieu tham khao:

- GS, TS Nguyen Thi Md (2009), Giao trinh Phap
luat trong hoat fiong KTNN, NXB Thong tin &
Truyen thong, Ha Noi.

- Bo luat hang hai Viet Nam 2005.

- Cong 60c Brussel 1924.

- Nghd fionh tho 1968.

- Cong 66c Hamburg 1978.

GV: ThS. Nguyén Tién Hoang 37

2/2/2012

I. HN THUE TAU CHUYEN

1. Khai niem chung

1.1 Nonh nghta: la mot s& thoa thuan, theo fio ngddi
chuyen chd co nghta vui danh ca hoac mot phan chiec
tau fie chdl hang t6/ cang nay fien cang khac va ngodi
thue chdl coinghda vui tra tien c66c thuel chd.

1.2 Nam pham ky ket HN:

- HN mau: GENCON, SCANCON, CENTROCON,
CUBASUGAR, POLCON, CEMENCON,
BENACON,..
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I. HN THUE TAU CHUYEN

- Chuy nhdng fiieu khoan chinh:
+ Chu the cua HN;
+ Chiec tau;
+ Thdi gian tau fien cang boc hang;
+ Hang hoa;
+ Cang boc, cang dé hang;
+ Théi gian boc d6'hang;
+ Thodng phat boc do;
+ Chi phi boc d6| san xep hang;
+ Cooc phi;
+ Trach nhiem cua ngodi chuyen ché fioi voi hang hoa.
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13



I. HN THUE TAU CHUYEN

1.3 Cach thdc van dung
1.3.1 Khi NB thue tau (fiieu kien giao hang nhom C):

- Moi quan he giéa HN thue tau va HNMBHHQT: phul
thuoc & fioc lap .

- Thoc hien HN: dda vao B/L tai cang fien.

1.3.2 Khi NM thue tau (fiieu kien giao hang nhom F):

- NM can ¢ vao HNMBHHQT fie thoa thuan va ky ket
HN chuyen chd.

- Thoc hien HN: déa vao HN chuyen ché! tai cang fien.
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I. HN THUE TAU CHUYEN

2. Nguon luat fiieu chznh

2.1LQG

- Cac troong hdp ap dung:
+ Khi cac ben thoa thuan va ghi rofvao trong HN.
+ Khi toa an hoac trong tai xet xé 16a chan.

- Nguyen tac 6u tien trong I6a chon luat ap dung: luat
ndoc ngddi chuyen chd, luat n66c ngddi thuel chd, luat
co tau.

- Cach ap duing: ap dung luat chuyen biet, neu khang thi
ap dung van ban luat lien quan.

2.2 TQHHQT: tédng t6' 11.3 cua chdédng I1.
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I. HN THUE TAU CHUYEN

3. Nghoa vui ¢d ban cua cac ben

3.1 Nghéa vu cua ng66i chuyen chd:

- Cung cap tau theo fiung nhé HN quy fionh: fiu kha nang fi
bien, fiung con tau fia thoa thuan, fiung troing tai, fiung thoi
gian & fita fiiem;

- Boc hang len tau vai san xep hang trong ham, khoang tau:
nghda vu' khong fiddng nhien;

- Cung cap B/L cho ngddi goi hang;

- Bao flam hanh trinh cua tau: fii chech Aiddng hop ly & fi
chech fiddng khong hop ly;

- Bao quan, cham soc hang hoa trong hanh trinh: nghéa vu
fioong nhien;

- Délhang ra khoi tau va giao hang cho ngddi nhan.
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I. HN THUE TAU CHUYEN

3.2 Nghda vui cua ng66i thuei chd:

- Cung cap hang hoa: ﬁun? ten hang, fiung chung
lodii fia thoa thuan; fiu so 166ng, trong 16dng; fiung
thdi gian.

- Boc db, san xep hang: nghéa vu khong fidéng
nhien.

- Thanh toan tien co0c: fiung so tien phai tra, fiong
tien thanh toan, phdéng thoc thanh toan, thdi gian
va fita fliem thanh toan.
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I. HN THUE TAU CHUYEN

4. Tau chd hang huy bo hanh trinh va nghta vui cua
cac ben lien quan

4.1 Nonh nghéa: la viec tau chdl hang fiang fii tren bien
khong may gap sl co, hoac tai nan, sau fio khong fida
hang fien cang fiich ma tuyen bo: huy bo hanh trinh 6
cang doc fiodng (cang lanh nan).

4.2 Nieu kien fie tau huy bol hanh trinh: féoc quy fionh
trong hdp fiong, trong luat ve chuyen chd hang hoa
bang fidng bien (Nieu 115, BLHH 2005).
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I. HN THUE TAU CHUYEN

4.3 Nghéa vu cua cac ben lien quan:
- Ng66i chuyen chd:
; Ap dung bien phap can thiet va hop ly fie bao ve tau va
ang;
+ Neu tau co the sda chda fiodc thi phai soa chda fiel tiep tuc
fida hang fien cang fiich;
+ Neu tau khong the tiep tuc hanh trinh fiédc va chon phdéng
an huy bolhanh trinh thi thong bao ngay cho chu hang;
+ Cham soc hang chd y kien cua chu hang.
- Chu hang:
+ Thong bao ngay cho ng66i bao hiem biet;
+ Quyet fionh viec x0 ly hang tai cang lanh nan.

GV: ThS. Nguyén Tién Hoang 45
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I. HN THUE TAU CHUYEN

4.4 Hau qua cua viec tau huy bo hanh trinh

- Noi vdi ngodi chuyen chd: HNCC cham dét va ngodi
chuyen ché khong con nghéa vu chuyen ché hang fien cang
fiich (chu'y 2 tr66ng hdp freight collect & freight prepaid).

- Noi véi chu hang: tré6c khi fioi cong ty bao hiem boi
théding thi chu hang phai 6ng tien ra tra cac loai chi phi.

- Noi véi cong ty bao hiem: thong thééng cong ty bao hiem
phai boi thédng cho chu hang tat ca cac chi phi phat sinh
cho tai nan, sdi co nay, ke ca cac chi phi do viec tau huy bo
hanh trinh gay ra. Cong ty bao hiem la ngddi ganh chou
hau qua nang ne nhat cua viec tau huy bo hanh trinh.
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1. HN THUE TAU CHOI

1. Nonh nghta: la mot sé' thoa thuan, theo fio ngdoi
chuyen ché gianh mot phan chiec tau chd fie chd
hang cua ngodi thue chd to cang nay fien cang
khac, con ng6di thue ché phai tra tien co6c.

B/L fiddc cap trong tréding hdp nay co 3 chdc nang:

- Labang chéng cua HNCC hang hoa bang tau chd;

- Labien lai nhan hang cua ngédi chuyen chd;

- La chdng to xac nhan quyen s6 hdu hang hoa ghi
trong BJ/L.
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1. HN THUE TAU CHOI

2. Nguon luat fiieu chenh

2.1 NOQT:

- Cong 60c¢ Brucxen 1924 (Quy tac Hague): la “Cong 60c
quoc te fiel thong nhat mot soi quy tac ve van fidn A6GNg
bien (The International Convention for the Unification of
certainrules relating to Bills of lading)”.

+ Noi dung: noi dung cua B/L, nghéa vu va trach nhiem
cua ngddi chuyen chd, cac can cd mien trach nhiem cho
ngodi chuyen chd, nghia vu thong bao ton that hang hoa
cua ngddi nhan hang, gidi han trach nhiem boi th66ng cua
ngodi chuyen chd,...

+ Pham vi ap dung: Nieu 1 Cong 66c.
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1. HN THUE TAU CHOI

- Ngho fiinh thd 1968 (Quy tac Visby) la “Nghd filnh thd sda
fioi Cong 60c quoc tei fie thong nhat mot soi quy tac ve van
fidn fiddng bien (The Protocol to amend the International
Convention for the Unification of certain rules relating to
Bills of lading)”: s6a fioi, boi sung mot so: fiieu khoan cua
Cong 06c Brucxen 1924 nho gioi han trach nhiem boi
thddng cua ngddi chuyen chd,...

- Cong 66c Hamburg 1978 (Quy tac Hamburg) la “Cong 66c
Lien hdp quoc vei chuyen cho hang hoa bang fiddng bien
(The United Nations Convention on the carriage of goods
b?wl sea)”: khai niem hang hoa fi6dc mé rong hén, trach
nhiem cua ngddi chuyen chd fiddc quy fionh tang len, can
¢t mien trach nhiem cho ngd6i chuyen chd giam fi,...
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1. HN THUE TAU CHOI

2.2 LQG:

- Chg ap dung nhéng nganh luat co lien quan, toc la luat
chuyen nganh (BLHH Viet Nam 2005, Luat chuyen
chd hang hoa bang fiddng bien 1924 cua Anh, Luat
chuyen chd hang hoa bang fi6éng bien 1999 cua
My,..).

- Mac du nhieu fieu khoan trong cac NOQT fa fidoc
fida vao luat chuyen chd hang hoa bang fi6éng bien
cua cac n66c nhdng nhieu nddc van co nhéng quy fionh
khac biet trong luat cua minh.

2.3 TQHHQT: tédng t6' 11.3 cua chdédng II.
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1. HN THUE TAU CHOI

3. Nghta vul c6 ban cua cac ben

3.1 Nghta vul cua ng66i chuyen cho:

- Noi vai tau: Nieu 3 Cong 66¢ Brucxen 1924, Nieu 75 BLHH 2005.

- Noi vdi hang: Nieu 3 Coing 66¢ Brucxen 1924.

- Noi véi van fion: sau khi hang fia fi66c xep xuong tau, ngédi chuyen
chd cap cho ng60i goi hang mot boi van fidn hoan hao fa boc hang
len tau (Clean on Board B/L).

3.2 Nghta vul cua ng66i thue cho:

- Cung cap hang hoa: nh fia ghi trong fién 16u khoang (booking note)
fie boc hang xuong tau (fi6dc fiong trong bao bi hop cach, fiung thoi
gian va fita fiiem fia thoa thuan, ghi ky ma hieu rol rang va khai bao
tinh chat cua hang).

- Thanh toan tien c66c: fiay fiu, fiung thdi gian, fita fiiem va bang fiong
tien do hai ben thoa thuan (freight prepaid & freight payable at
destination).
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1. HN THUE TAU CHOI

4. Trach nhiem cua ng606i chuyen chd fioi voi hang hoa

4.1Pham vi trach nhiem: khong fi66¢ quy fionh thong nhat trong luat
chuyen ché hang hoa bang iédng bien cua cac ndéoc va cac NOQT
(Nieu 2 va khoan 2 Nieu 3 Cong 66¢ Brucxen 1924, Nieu 4 Cong
06c Hamburg 1978, Nieu 74 Khoan 1 BLHH 2005).

4.2Gi0i han trach nhiem boi thédng: khong fiédc quy fionh thong nhat
trong luat chuyen ché hang hoa bang fiddng hien cua cac ndoc va
cac NOQT (Nieu 4 Cong 66c Brucxen 1924, Nieu 2 Ngho fiinh tho
1968, Nieu 2 Ngho fiinh thé 1979, Nieu 6 Cong 6dc Hamburg
1978).

4.3Can cé mien trach nhiem:

- Cang 66c Brucxen 1924: ngddi chuyein chd fiddc mien trach nhiem
trong 17 tr6éng hop (Nieu 4).

- Cong 66c Hamburg 1978: pham vi mien trach nhiem cua ngo6i
chuyen chd bo han che (Nieu5).
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CHOONG 4. GIAI QUYET TRANH CHAP
TRONG KINH DOANH XUAT NHAP KHAU

Tai lieu tham khao:

- GS, TS Nguyen Thi Md (2009), Giao trinh Phap
luat trong hoat fiong KTNN, NXB Thong tin &
Truyen thong, Ha Noi.

- Luat Thédng mai Viet Nam 2005.

- Bo luat To tung dan s6 Viet Nam 2004.

- Luat Trong tai th6ng mai 2010.

- Nghi dinh 63/2011/NDb-CP.
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I. KHIEU NAI

1. Khai quat chung

1.1 Nonh nghéa va y nghta:

1.1.1 Nonh nghta: la phodng phap giai quyet tranh chap phat
sinh gida cac ben lien quan bang con fitdng thédng 166ing
troc tiep nham mang lai hau qua phap ly la thoa man hoac
khong thoa man yeu cau cua ben khieu nai.

1.1.2 Y. nghta:

- Kip thdi bao ve quyen 16i cho ng6di co 16i ich b xam pham;

- Lacd sdl fiel toa an hoac trong tai chap nhan fién kien va xet
x0;

- Nanh gia fi6dc uy tin cua fioi phoong.
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I. KHIEU NAI

1.2 Ou fiiem va nhéoc Aiem:

1.2.1 Ou fiiem:

- Ket qua giai quyet tranh chap nhanh chong hon, tiet kiem
fiodic thoi gian hon so voi i kien;

- Giup cac ben tiet kiem chi phi, nang cao hieu qua;

- Giup cac ben co phd6ng an giai quyet chinh xac;

- Eiup cac ben tiep tuc duy tri va phat trien fiddc quan hel ban

ang.
1.2.2 Nhodc fiilem:
- Phuithuoc vao thien chi cua cac ben;

- Ket qua khong rang buoc cac ben va khong fi66c phap luat
fiam bao thi hanh.
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I. KHIEU NAI

1.3 Cac yeu cau c6 ban can fiam bao khi khieu naii:

- Phai xac fitnh Aung ben by khieu nai: NB, ngdoi
chuyen chd, NM, ngddi bao hiem,...

- Phai fiam bao thdi han khieu nai.

- Phai co fiu ho sb khieu naii: fibn khieu nai & cac
chdng td kem theo lam bang chéng.

- Phai co nghe thuat khieu naii.
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Il. HOA GIAI

1. Ninh nghoa: la phdong phap giai quyet tranh chap gida cac
ben fi6ong s6' thong qua ngddi thd ba goi la hoa giai vien.
2. Thuituc tien hanh hoa giai
2.1 Nei xuat hoa giai: ben nao cung co quyen fie: ngho.
2.2 Qua trinh hoa giai:
- Hoa giai vien hop rieng va chung vai cac ben.
- Quatrinh hoa giai se ket thuc vao thoi fiiem:
+ Cac ben fia thong nhat xong giai phap.
+ Hoa giai vien thong bao khong the tiep tuc.
+ Cac ben thong bao la hoi rut lui.
- Van ban hoa giai fiddc lap va cac ben ky vao.
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1. NI KIEN

1. Yeu cau chung

- Xem xet kha nang kien ra toa an hay trong tai;

- Tuan thu thul tuc xet x6! cua cd quan xet X&;

- Bao fiam vu viec con trong thdi hieu khoi kien;

- Cac lap luan fida ra phai fiddc chuan bo ky' 166ng va nhat
quan ngay to fau;

- Am hieu to chdc cua cd quan xet x& co tham quyen;

- Ho sb phai flay fiu, ro rang va fiam bao tinh trung thdc,
chinh xac (gom fi6n kien va cac chong t& kem theo lam
bang chdng).
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1. NI KIEN

2. Kien trodc toa an

2.1 Nac fiiem chung:

- La mot c6 quan xet x& do Nha nédc lap ra nen phai tuan
theo nhong nguyen tac xet x0 nhat fitnh Addc quy fionh
trong luat toitung.

- Cac nguyeh tac xet xd: binh fiang gida cac ben fi6dng so,
xet x6 fioc lap va chz tuan theo phap luat, thoc hien che: fio
hai cap xet x0: s6 tham va phuc tham, cong khai,...

2.2 Tham quyen xet x&: khong co tham quyen fidéng nhien.

2.3 Trinh td/ xet xd: fi60c quy fionh trong luat toi tung (Bo! luat to:
tung dan s6/ 2004).
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1. NI KIEN

3. Kien tréoc trong tai

3.1 Ou fiiem:

- Xet x& nhanh, gon, thu tuc fién gian, it ton kem;

- Xet x0 theo nguyen tac khong cong khai;

- Thaong thao ve nghiep vu;

- Khong bi anh hédng bdi cac yeu to: chinh tro.

3.2 Cac loai trong tai:

- Trong tai vu viec (ad hoc): fi6oc thanh lap fie giai
quyet mot tranh chap cu the.

- ;Ir'\row'ng tai quy che: co toi chdc va quy chel hoat fiong cui

e.
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1. NI KIEN

33 g_ham quyen xet xd: khong co tham quyen xet x8 iddng
nhien.

3.4 Thu tuc xet x0/ val luat ap dung:

3.4.1 Thu tuc xet xo:

- Trong tai vien hoac hoi fiong trong tai nghien cou ho sb.

- Xac finh ngay xet xd va bao cho cac ben iddng so.

- To choc xet xd: khi co fiu cb sdl ket luan thi ra phan
quyet.

3.4.2 Luat ap dung:

- Giai fioan 1: xac finh luat toi tung.

- Giai fioan 2: xac finh luat thoc chat.
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1. NI KIEN

3.5 Mot so fiiem can 16u y khi giai quyet tranh chap tai VIAC:

- Noa vo phap ly: la to chéc phi chinh phu.

- Tham quyen xet x6:
+ Cac tranh chap phat sinh t6 hoat fiong TM gida cac ben la
toichdc, ca nhan KD.
+ Cac tranh chap phat sinh t6 hoat fiong TM col yeu to nd6¢
ngoai.

- Tham gia to tung trong tai.

- Can cd phap ly fie giai quyet noi dung vu tranh chap.

- Cac bien phap khan cap tam thoi.

- Hieu I6c cua Quyet fionh trong tai: co gia trd chung tham, col
hieu léc kel té ngay cong bo.
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1. NI KIEN

4. Viec thi hanh phan quyet cua toa an va trong tai
ndoc ngoai

4.1 Viec thi hanh ban an cua toa an nédc ngoai:

- Thong qua menh lenh cua toa an nodc thi hanh va dda
vao cac fiieu kien thi hanh an 6 nééc fio.

- Co the can co vao hiep fionh hop tac t6 phap gida cac
noac.

4.2 Viec thi hanh phan quyet cua_trong tai n66c ngoai: col
the id6c fiieu chenh trong cac NOQT coi lien quan: Cong
66¢c New York 1958 ve: viec cong nhan va thi hanh phan
quyet cua troing tai né6¢ ngoai, Cong 66¢ Gibnevo 1961
cua chau Au ve trong tai quoc te.
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2/2/2012

1. NI KIEN

- Toa an cua mot nddc co the khong cho thi hanh phan quyet
cua trong tai n66c ngoai khi:
+ Co ben figdng s vang mat tai phien hop xet x6 do sb suat
cua trong tai;
+ Phan quyet cua trong tai chda co gia tro chung tham theo
luat cua nodc trong tai;
+ Phan quyet cua trong tai buoc ben thua kien phai lam mot
hanh fiong khong fi66c phep lam theo luat cua nédc thi hanh
phan quyet;
+ Viec thi hanh phan quyet cua trong tai trai voi trat toi cong
cong cua nddc thi hanh phan quyet;
Toa an cua mot nddc¢ khong the: bac bo phan quyet cua trong
tai nd6¢ ngoai trong tr6dng hop noi dung vui viec bo xet xo!
sai.
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+ THANK YOU!

+ Thong tin lien he: ThS Nguyen Tien Hoang
+ Nien thoai: 0919 056331
+ Email: tienhoangftu@yahoo.com
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